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JURISDICTION
The Utah Court of Appeals has jurisdiction in this matter pursuant to Utah Code Ann. §34A2-801 (1979), Utah Code Ann. §63-46b-16 (1988), Utah Code Ann. §78-2a-3 (1996), and Utah Rules
of Appellate Procedure 14.
ISSUES PRESENTED FOR REVIEW
1.

Whether Utah Code Ann. §35-1-68, as amended in particular by S. B. No. I l l ,

(passed March 8,1979; in effect May 8,1979) and thereafter, by amendment effective July 1,1988,
has effectively eliminated liability of Respondent Employers Reinsurance Fund (formerly Special
Fund, then Second Injury Fund) to pay death benefits.
2.

Whether Utah Code Ann. §35-1-70 has any application at all to this case where the

provisions of §35-1-68, as amended, expressly designate the Employer or its carrier as responsible
for payment of all such death benefits.
STANDARD OF REVIEW
This case presents a pure question of statutory construction which should be reviewed under
a "correction of error" standard. Brown & Root v. Industrial Commission. 947 P.2d 671 (Utah
1997): State v. Harmon. 910P.2d 1196 (Utah 1996); and Zissi v. State Tax Commission. 842 P.2d
848 (Utah 1992).
BETERMIN ATIVE PROVISIONS
1.

Utah Code Ann. §35-1-68, as amended March 10, 1971, in effect July 1, 1970.

2.

Utah Code Ann. §35-1-68, as amended March 15, 1973, in effect July 1, 1973.

1

3.

Utah Code Ann. §35-1-68, as amended March 8, 1979, in effect May 8, 1979.

4.

Utah Code Ann. §35-1-68, as amended March 14, 1988, in effect July 1, 1988.

5.

Exhibit 1 to Brief of Respondent Labor Commission.
PERSUASIVE CASE LAW AUTHORITY

Petitioners believe Hales v. Industrial Comm.. 854 P.2d 537 (Utah Ct. App. 1993) to be
persuasive authority. Respondent ERF does not believe (for reasons to be presented later) the Hales
decision to have any persuasive authority in this controversy.
STATEMENT OF THE CASE
Nature of the Case and Course of Proceeding
Respondent ERF adopts the statement of the case, including the statement of facts, set forth
in Petitioners' brief.
SUMMARY OF THE ARGUMENT
Respondent ERF believes this controversy to be strictly a matter of the statutory construction,
to be accorded by the Court to the liability provisions of the Death Benefit Statute, Section 35-1-68
Utah Code Annotated, 1953, as amended, particularly by Senate Bill No. I l l , passed March 8,1979,
in effect May 8, 1979 and still in effect on July 1, 1989, the date of William Moore's industrial
injury. It is the position of Respondent ERF that both the intent and the language of the 1979
amendment were specifically drafted to remove the death benefit liability after the initial 312 weeks
from the "Special Fund" (later the Second Injury Fund and now the ERF) and transfer that liability
to the employer or its insurance carrier which always had responsibility for the initial 312 weeks.
The 1979 amendment removed all language from §35-1-68 which previously assessed liability
against the Special Fund (ERF) and specifically inserted assessment of liability to the
2

employer/carrier for all death benefits, before and after the initial 312 weeks. This liability language
remained essentially unchanged from 1979 to and including the 1988 statute which was in effect at
the time of Mr. Moore's injury on July 1, 1989.
With respect to Petitioners reliance on the 1993 Hales decision, this Respondent believes that
decision to be irrelevant and of no help to Petitioners in this controversy and that even so, the
legislative changes to §35-1-68 from 1973 on have rendered §35-1-70 quite unnecessary.
ARGUMENT
I. THE STATUTORY HISTORY OF §35-1-68, AS REVEALED BY
AMENDMENTS IN 1973,1979 AND 1988, SHOWS BEYOND REASONABLE
CONTROVERSY THE INTENT OF THE UTAH LEGISLATURE: FIRST IN
1973, TO PROVIDE LIFETIME DEATH BENEFITS TO DEPENDENTS
(EXHIBIT 2, EFFECTIVE 7-1-73) ASSESSING LIABILITY AFTER THE
INITIAL 312 WEEKS TO THE SPECIAL FUND (NOW CALLED ERF);
SECOND, IN 1979, TO ELIMINATE THE SPECIAL FUND LIABILITY FOR
DEATH BENEFIT LIABILITY; AND TO SHIFT THAT FULL LIABILITY
BEYOND 312 WEEKS TO THE EMPLOYER OR ITS INSURANCE
CARRIER. (EXHIBIT 3, EFFECTIVE MAY 8, 1979); AND THIRD TO
CONTINUE THE LIABILITY OF THE EMPLOYER/CARRIER FOR ALL
SUCH LIABILITY UNDER §35-1-68 TO AND BEYOND THE EFFECTIVE
DATE APPLICABLE TO THIS CONTROVERSY (SEE EXHIBIT 4,
EFFECTIVE JULY 1,1988).
As Petitioners have stated, Section 35-1-68 contained no provision for death benefits beyond
the initial 312 weeks prior to its amendment in 1973. Instead, the statute, effective July 1, 1971,
contained a weekly limitation of $54 per week for a dependent wife plus $5 per week for each
dependent child up to four and a maximum amount equivalent to 312 weeks at the appropriate
dependent rate set forth above. See Exhibit 1, page 2.

3

In 1973, however, the Utah Legislature removed the 312 week limitation on death benefits
under §35-1-68 and specifically provided for a continuation of benefits during dependency, to be
paid out of the Special Fund (now ERF) using the following language:
Following the period during which the employer or its insurance carrier is
required to pay benefits under this act, there shall be paid to such person during the
period of their dependency out of the Special Fund provided for in subsection (1), the
same benefits as paid by the employer or its insurance carrier, as provided in
subsections (2) and (3).
This amendment is set forth in Exhibit 2, page 4, set forth herein as part of Senate Bill No.
77 passed March 5, 1973, in effect July 1, 1973.
The provisions with respect to death benefit liability remained essentially unchanged until
1979 when the Utah Legislature was advised by the Industrial Commission that the Second Injury
Fund (ERF) had become actuarially unsound and that it was necessary for the legislature to shift the
burden of continued death benefits beyond the initial 312 weeks from the Second Injury Fund to the
Employer or its insurance carrier. See Brief of Respondent Labor Commission, Exhibit 1, set forth
herein as Exhibit 5.
The 1979 Utah Legislature responded by passing Senate Bill No. 111 on March 8, 1979,
effective May 8, 1979 which removed all language in section 35-1-68 assessing death benefit
liability to the Special Fund and inserted specific language (Section 35-l-68(2)(b)(iii)) shifting that
liability to the employer or its insurance carrier as follows:
(iii) Payments under this section shall be paid to such persons during their
dependency by the employer or insurance carrier.
The pertinent provisions of the 1979 Statute are attached as Exhibit 3.
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Petitioners, in their brief (p. 15) has referred to language by the Court in Hales (N-6) that "the
1973 amendment, automatically extending benefits, was recodified in 1979 as Utah Code Ann. §35l-68(2)(b)(ii)...." However, neither the Court nor Petitioners mention the following crucial addition
made in the 1979 amendment, designated 35-l-68(2)(b)(iii) which reads that "(iii) Payments under
this section shall be paid to such persons during their dependency by the employer or insurance
carrier."
The new language, combined with the elimination in the next paragraph of the 1973
provision which had assigned such liability to the Special Fund (ERF) makes it clear that the
Legislature in 1979 accomplished its intentions: (1) to eliminate Special Fund liability for
dependency benefits and (2) to transfer all liability for such benefits to the employer or insurance
carrier.
The liability language from the 1979 amendment which eliminated Special Fund (ERF)
liability from §35-1-68 and transferred all such liability to the Employer or insurance carrier
continued essentially unchanged to and including the 1988 amendments set forth in House Bill 218,
passed February 4, 1988, effective July 1, 1988 (attached hereto as Exhibit 4) although significant
amendments occurred in other workers compensation areas, such as: (1) statutory recognition of
Employers Reinsurance Fund instead of Second Injury Fund which had commonly been used; and
(2) major changes in §35-1-69 allocation of Permanent Total Disability Compensation which
benefitted employers and their insurance carriers where pre-existing impairment exceeded 10%. In
addition, the key language of §35-l-68(2)(b)(iii) which clearly allocates death benefit liability was
cleaned up to read "employer or its insurance carrier" rather than the "employer or insurance carrier"
which had been continued from the 1979 amendment.
5

In Summary, a careful review of the statutory history of the death benefit section 35-1-68
Utah Code Ann. from 1971 through 1988 reveals the liability history for death benefits necessary
for proper determination of this controversy. That history shows (1) no liability for death benefits
beyond the initial 312 weeks in that section prior to 1973; (2) assessment of all benefits after the
initial 312 weeks against the Special Fund (ERF) beginning with the July 1, 1973, the effective date
of the 1973 legislative amendment; (3) continuation of Special Fund (ERF) liability until the May
8, 1979, the effective date of the 1979 legislative amendment to section 35-1-68, which was in
response to financial problems of the Special Fund and specifically removed all Special Fund
liability for death benefits and which in §35-l-68(2)(b)(iii) transferred all such liability to
the,femployer or insurance carrier; and finally, the continuation of employer/carrier liability to and
including the 1988 legislation applicable to this controversy.
That history shows clearly not only the legislative intent to relieve the Special Fund (ERF)
from any death benefit liability and to assess that liability to the employer or its insurance carrier"
but the appropriate statutory language necessary to accomplish that intent.
II. SECTION 35-1-70 AND THE COURT DECISION IN HALES V.
INDUSTRIAL COMMISSION, 854 P.2d 537(UTAH CT. APP. 1993) HEAVILY
RELIED UPON BY PETITIONERS AS PERSUASIVE AUTHORITY IN THIS
CASE, DO NOT HAVE ANY PERSUASIVE AUTHORITY AGAINST
RESPONDENT ERF IN THIS CONTROVERSY
Petitioners originally, in their Motion for Summary Judgment in this case, relied almost
exclusively upon the 1973 amendment to §35-1-68 to support their position which in their Motion
they asserted to require Respondent ERF under §35-l-68(2)(b)(ii) to assume all death benefit
liability at least until statutory amendment of §35-1-68 in 1994 relieved this fund of that obligation.

6

Petitioners, further asserted that the Hales decision with respect to §35-1-68 fully supported that
position.
Unfortunately, ERF was not a party to the controversy in the Hales decision and was only
mentioned before the Court perhaps being made a party upon remand from the Court of Appeals for
appropriate proceedings. In fact, this Fund was never made a party and the case was resolved
between the widow and the employer/carrier without any effort made to bring ERF into the
controversy.
It is interesting to note that the Court in Hales declined to express a definitive position on the
issue of a claim against ERF and opined further that "Section 70 simply does not apply to the instant
case." Interesting also is the following footnote pertaining to §35-1-70:
1. Note 7, 854 P.2d at 542. Admittedly, under the present statutory scheme in
which the extension of benefits beyond the six-year period is no longer discretionary
with the Commission so long as benefit recipients remain dependent, section 35-1-70
would rarely, if ever, be applied. It appears the section escaped repeal, as no longer
necessary by virtue of its separate section status. As a glance at the annotation note
will show; the legislature has repeatedly tinkered with Section 35-1-68, unmindful
that from 1973 on, those changes rendered section 35-1-70, to which no particular
legislative attention seems to have been paid for over seven decades, quite
unnecessary. (Emphasis supplied)
Unfortunately, without the participation of ERF as a party or even a participant in the Hales
case and argument, the Court, without the benefit of the statutory history referred to hereinabove ,
including, of course, the legislative history of the presentation of Senate Bill 111 to the Utah Senate
by Senators Cameron and Bunnell (See Brief of Respondent Labor Commission Exhibit 1 set forth
herein as Exhibit 5), did not get a complete or accurate picture of the 1979 amendment (Exhibit 3)
or the 1988 amendment which make it clear that both of those legislative amendments were
specifically intended to remove the Special Fund (ERF) from any liability for death benefits and to
7

transfer that liability to the "employer or its insurance carrier." See Section 35-l-68(2)(b)(iii) in both
the 1979 amendments (Exhibit 3) and the 1988 amendment (Exhibit 4).
Finally, Respondent ERF refers the Court to the Findings of Fact, Conclusions of Law and
Order of Judge Elicerio in this case (See Brief of Petitioners, Exhibit 2, pages 102 through 108) for
her comprehensive review and analysis of this controversy, the place occupied by the various
amendments to Section 35-1-68 and the basis for her rejection of Section 35-1-70 as a factor for
consideration int his case.
In summary, without getting into details and arguments presented by Petitioners on Section
35-1-70, or the incomplete analysis by the Court as it considered the arguments presented in the
Hales controversy, it is the adamant position of this Respondent (ERF) that neither the Hales
decision nor section 35-1-70 has any application to this controversy or any persuasive authority to
the facts and law involved in this controversy.
CONCLUSION
For the reasons set forth hereinabove and the appropriate application of Utah law, particularly
section 35-1-68, Utah Code Annotated 1953 as amended March 8, 1979 and as amended, effective
July 1, 1988, Respondent ERF believes that this case no. 980227-CA should be dismissed and the
decision of the Labor Commission upheld.
Respectfully submitted this 18th day of August, 1998.

Employers Reinsurance Fund

CERTIFICATE OF MAILING
I hereby certify that on the 18th day of August, 1998, two copies of the forgoing Brief of
Respondent Employers Reinsurance Fund, were mailed, first class, postage prepaid to the following:
SANDRA N. DREDGE
226 WEST 2230 NORTH, #100
PROVO UT 84604
MICHAEL E. DYER
DORI K. PETERSEN
77 WEST 200 SOUTH #400
SALT LAKE CITY UT 84101-1609
and by Interdepartmental Mail to:
ALAN HENNEBOLD
RICHARD LAJEUNESSE
160 EAST 300 SOUTH, 3 RD FLOOR
SALT LAKE CITY UT 84111
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[274]

Labor - Industrial Commission

Ch. 76

CHAPTER 76
. •. i\l

'(Passed March 10, 1971. In effect July !, 197U

W O R K M E N ' S COMPENSATION
An Act Amending Sections 35-1-5 and 35-1-62, Utah Code Annotated
1953, Section 35-1-53, Utah Code Annotated 1953, as Amended by
Chapter 49, Laws of Utah 1963, Sections 35-1-65, 35-1-66, 35-1-67, and
35-1-68, Utah Code Annotated 1953, as Amended by Chapter 57, Laws
of Utah 1955, as Amended by Chapter 62, Laws of Utah 1957, as
Amended by Chapter 55, Laws of Utah 1959, as Amended by Chapter
71, Laws of Utah 1961, as Amended? by Chapter 49, Laws of Utah
1963, as Amended by Chapter 68, Laws of Utah 1965, as Amended by
Chapter 65, Laws of Utah 1967, as Amended by Chapter 86y Laws of
Utah 1969, Section 35-1-73, Utah Code Annotated 1953, as Amended
by Chapter 86, Laws of Utah 1969, and Section 35-1-81, Utah Code
Annotated 1953, as Amended by Chapter 57, Laws of Utah 1955, as
Amended by Chapter 62, Laws of Utah 1957, as Amended by Chapter
68, Laws of Utah 1965, as Amended by Chapter 86, Laws of Utah
1969, Repealing and Reenacting Section 35-1-75, Utah Code Annotated 1953, and Repealing Section 35-1-61, Utah Code Annotated
1953; Relating to Workmen's Compensation; Deleting the Provision
Relating to Compensation of Commissioners; Deleting the Additional
Tax on Employers Authorized to Pay Compensation Direct; Establishing the Amounts to be Paid by Every County, City, Town, or School
District WThich Elects to Pay Compensation Direct; Providing for the
Deduction of Costs and Attorney's Fees From the Person Paying Compensation Upon Recovery From a Third Person; Providing Increased
Benefits; Establishing the Period of Compensation for Permanent Total
Loss of Bodily Function; Providing Additional Compensation for Persons Totally and Permanently Disabled Who Are Receiving Benefits
From the Special Fund; Providing for the Protecting of Payments to
Minor Dependents; Providing a New Method of Determining Average
Weekly Wage; Repealing the Penalty for Illegal Employment of
Minors; Providing an Effective Date.
Be it enacted
Section 1.

by the Legislature

of the State of

Utah:

Section amended.

Section 35-1-5, Utah Code Annotated 1953, is amended to read:
35-1-5.

Commissioner to take oath of office and give a corporate surety
bond.

Each commissioner, before entering upon the duties of his office, shall
take and subscribe the constitutional oath of office, and file the same
in the office of the secretary of state. Each member of the commission
shall give a corporate surety bond in such amount and in such form as
shell [shall] be determined by the department of finance. All employees
of the commission receiving or disbursing funds of the state shall give
corporate surety bonds to the state in such amount and in such form as
shall be determined by the department of finance. The bond premiums
shall be paid by the state.

[281]

Section 7.

Labor - Industrial Commission

Section amended.

Section 35-1-68, Utah Code Annotated 1953,
57. Laws of Utah 1955, as amended by Chapter
as amended by Chapter 55, Laws of U t a h 1959,
71, Laws of Utah 1961, as amended by Chapter
as'amended by Chapter 68, Laws of U t a h 1965,
65, Laws of Utah 1967, as amended by Chapter
is amended to read:
35-1-68.

Ch. 76

as amended
62, Laws of
as amended
49, Laws of
as amended
86, Laws of

by Chapter
Utah 1957,
by Chapter
Utah 1963,
by Chapter
Utah 1969,

Burial expenses—Benefit and payments relating to dependents
of deceased—Amounts.

In case injury causes death within the period of six years, the empIover_
or insurance carrierjshall pay the burial expenses of the deceased as provided herein, and rarther benefits in the amounts and to the persons as
follows:
~~~~~~
"
—
(1) If there are no dependents, the employer and insurance carrier
shall pay into the state treasury the sum of $7,500. Any claim for compensation must be filed with the commission within one year from the
date of death of the deceased, and, if a t the end of one year from the
date of death of the deceased, no claim for compensation shall have been
filed with the commission, the said sum of $7,500 shall be paid at that
time into the state treasury by the employer or the insurance carrier.
Such payment shall be held in a special fund for the purposes provided
in this title; the state treasurer shall be the custodian of such special
fund, and the commission shall direct the distribution thereof.
(2) If there are wholly dependent persons a t the time of the death,
the payment shall be 60% of the average weekly wage, but not to exceed
a maximum of $54 per week, and not less t h a n a minimum of $29, plus
$5 for a dependent wife and $5 for each dependent child, to continue
for the remainder of the period between the date of the death and not
to exceed six years after the date of the injury, and shall not amount
to more than a maximum of $16,848; provided t h a t if the deceased had,
a depen3ent wife or minor children wholly dependent upon him at the
time of death then said limit of $15,600 shall be increased by $1,560 for a
dependent wife and $1,560 for each dependent minor child up to four
wholly dependent minor children j^rja maximum of $24,648 in case of a
dependent wife and four or m o r e w h o l l y dependent minor c h i l d r e n ^
(3) If there are partly dependent persons at the time of the death,
the payment shall be 60% of the average weekly wage, but not to exceed
the maximum of $54 per week, to continue for all or such portion of the
period of six years after the date of injury as the commission in each case
may determine and shall not amount to more than a maximum of $15,200.
The benefits provided for in this subdivision shall be in keeping with the
circumstances and conditions of dependency existing a t the date of injury, and any amount awarded by the commission under this subdivision
must be consistent with the general provisions of this title.
(4) If there are wholly dependent persons and also partially dependent persons at the time of death, the commission may apportion
the benefits as it deems just and equitable; provided, t h a t the total benefits awarded to all parties concerned shall not exceed the maximum provided for byTawT ~
~*"""'
"

Exhibit 2

Ch. 87

Section L

Keriinn amended.

Section :!^-(
35-1-18.

| J 7*1

Labor

'*•>«! • \imotated 1953, is amended to read:

Powers and (Jutii^ •

"r

i«.n.

It shall be the duty of the commission, and u .-hall l i n e lull power,
jurisdiction and authority:
(1) To supervise every employment and place of employment and to
administer and enforce all laws for the protection of the life, health, safety
and welfare of employees.
(2) To ascertain and fix such reasonable standards, and prescribe,
modify and enforce such reasonable orders, for the adoption of safety devices, safeguards and other means or methods of protectioii, to be as
nearly uniform as possible, as may be necessary to carry out all laws and
lawful orders relative to the protection of the life, health, safety and
welfare of employees in employment and places of employment.
(3) To ascertain, fix and order such reasonable standards for the
construction, repair and maintenance of places of employment as shall
render them safe.
(4) To investigate, ascertain and determine such reasonable classifications of persons, employments and places of employment as shall be
necessary to carry out the purposes of this title.
(5) To promote the voluntary arbitration, mediation and conciliation
of disputes between employers and employees.
(6) To establish and conduct free employment agencies, and to license,
supervise and regulate private employment offices, and to bring together
employers seeking employees and working people seeking employment,
and to make known the opportunities for employment in this state.
(7) To collect, collate and publish statistical and other information
relating to employees, employers, employments and places of employment
and such other statistics as it may deem proper.
(8) To ascertain and adopt reasonable standards and regulations, to
prescribe and enforce reasonable orders, and to take such other actions
as may be appropriate for the protection of life, health, safety and welfare
of all persons with respect to all prospects, tunnels, pits, banks, open cut
workings, quarries, strip mine operations, ore mills and surface operations
or any other mining operation, whether or not the relationship of employer and employee exists.
Approved March 15, 1973.

CHAPTER 67
S . i i . < ,,,.7 j

< Passed March 5, 197:?,

V

In effect July 1, 1973)

i COMPENSATION

An Act Amending Section .1 > , ti;, l"t.'" (\n\v A mini ,\\ cii i i i .i> \\

ml-

[179]

Labor

Ch.67

ed by Chapter 71, Laws of Utah 1961, as Amended by Chapter 68, Laws
of Utah 1965, Sections 35-1-65, 35-1-66, 35-1-67, and 35-1-68, Utah Code
Annotated 1953, as Amended by Chapter 57, Laws of Utah 1955, as
Amended by Chapter 62, Laws of Utah 1957, as Amended by Chapter 55,
Laws of Utah 1959, as Amended by Chapter 71, Laws of Utah 1961, as
Amended by Chapter 49, Laws of Utah 1963, as Amended by Chapter 68,
Laws of Utah 1965, as Amended by Chapter 65, Laws of Utah 1967, as
Amended by Chapter 86, Laws of Utah 1969, as Amended by Chapter 76,
Laws of Utah 1971, Section 35-1-69, Utah Code Annotated 1953, as
Amended by Chapter 57, Laws of Utah 1955, as Amended by Chapter 62,
Laws of Utah 1957, as Amended by Chapter 55, Laws of Utah 1959, as
Amended by Chapter 49, Laws of Utah 1963, as Amended by Chapter 68,
Laws of Utah 1965, as Amended by Chapter 86, Laws of Utah 1969, Section 35-1-62, Utah Code Annotated 1953, as Amended by Chapter 76,
Laws of Utah 1971, and Section 35-1-73, Utah Code Annotated 1953, as
Amended by Chapter 86, Laws of Utah 1969, as Amended by Chapter 76,
Laws of Utah 1971; Relating to Workmen's Compensation; Reducing the
Waiting Period for Benefits; Providing Increased Benefits Based Upon
State Average Weekly Wage; Defining State'Average Weekly Wage;
Extending the Time Within Which to File Claim for Compensation; Extending Statutes of Limitation; Increasing the Credit of Social Security
Against Compensation payments; providing Increased Payments for
Rehabilitation; Providing for maximum Attorneys' Fees Payable by Employers or Their Carriers in, and for Notice to those Persons Prior to, any
Action Against a Third Party; Limiting Widows' Lump Sum Benefits;
and Providing an Effective Date.
Be it enacted by the Legislature of the State of Utah:
Section 1.

Section amended.

Section 35-1-64, Utah Code Annotated 1953, as amended by Chapter 71,
Laws of Utah 1961, as amended by Chapter 68, Laws of Utah 1965, is amended to read:
35-1-64.

Waiting period for benefits.

No compensation shall be allowed for the first three days after the injury
is received, except the disbursements hereinafter authorized for medical,
nurse and hospital services, and for medicines and funeral expenses,
provided, however, if the period of total temporary disability lasts more
than 14 days, compensation shall also be payable for the first three days after the injury is received.
Section 2.

Section amended.

Section 35-1-65, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957, as amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 71, Laws of
Utah 1961, as amended by Chapter 49, Laws of Utah 1963, as amended by
Chapter 68, Laws of Utah 1965, as amended by Chapter 65, Laws of Utah
1967, as amended by Chapter 86, Laws of Utah 1969, as amended by Char>
ter 76, Laws of Utah 1971, is amended to read:
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cess of 66-2/3% of the sf at f *n er u?e weekh wage af I lit1 t line of t ln> in|in \
per week for 312 weeks.
Section 5.

Section amended.

Section 35-1-68, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957, as amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 71, Laws of
Utah 1961, as amended by Chapter 49, Laws of Utah 1963, as amended by
Chapter 68, Laws of Utah 1965, as amended by Chapter 65, Laws of Utah
1967, as amended by Chapter 86, Laws of Utah 1969, as amended by Chapter 76, Laws of Utah 1971, is amended to read:
35-1-68.

Death benefits —Dependents —Special fund.

In case injury causes death within the period of six years from the date of
the accident, the employer or insurance carrier shall pay the burial expenses
of the deceased as provided herein, and further benefits in the amounts and
to the persons as follows:
(1) If there are no dependents, the employer and insurance carrier shall
pay into the state treasury the sum of $15,600. Any claim for compensation
must be filed with the commission within one year from the date of death of
the deceased, and, if at the end of one year from the date of death of the
deceased, no claim for compensation shall have been filed with the commission, the said sum of $15,600 shall be paid at that time into the state
treasury by the employer or the insurance carrier. This payment shall be
reduced by the amount of any weekly compensation payments paid to or
due the deceased between the date of the accident and his death. Such
payment shall be held in a special fund for the purposes provided in this
title; the state treasurer shall be the custodian of such special fund, and the
commission shall direct the distribution thereof.
(2) If there are wholly dependent persons at the time of the death, the
payment shall be 66-2/3% of the decedent's average weekly wage at the time
of the injury, but not more than a maximum of 66-2/3% of the state average
weekly wage at the time of the injury per week and not less than a minimum
of $35 per week plus $5 for a dependent wife and $5 for each dependent
minor child under the age of 18 years, up to a maximum of four such dependent minor children, but not to exceed 66-2/3% of the state average weekly
wage at the time of the injury per week, to continue during dependency for
the remainder of the period between the date of the death and not to exceed
six years or 312 weeks after the date of the injury.
(3) If there are partly dependent persons at the time ot the death, the
payment shall be 66-2/3% of the decedent's average weekly wages at the
time of the injury, but not more than a maximum of 66-2/3% of the state
average weekly wage at the time of the injury per week and not less than a
minimum of $35 per week, to continue during dependency for the remainder
of the period between the date of death and not to exceed six years or 312
weeks after the date of injury as the commission in each case may determine
and shall not amount to more than a maximum of $15,600. The benefits
provided for in this subsection shall be in keeping with the circumstances
and conditions of dependency existing at the date of injury, and any amount
awarded by the commission under this subsection must be consistent with
the general provisions of this title.
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(4) If there are wholly dependent persons and also partly dependent persons at the time of death, the commission may apportion the benefits as it
deems just and equitable; provided, that the total benefits awarded to all
parties concerned shall not exceed the maximum provided for by law.
Following the period during which the employer or its insurance carrier is
required to pay benefits under this act, there shall be paid to such persons,
during the period of their dependency, out of the special fund provided for in
subsection (1), the same benefits as paid by the employer or its insurance
carrier, as provided in subsections (2) and (3).
(5) The commission shall order that there be paid to such dependents,
provided in subsections (2) and (3), benefits at the rate of 66-2/3% of the
deceased's average weekly wages at the time of the injury, but not more
than a maximum of 66-2/3% of the state average weekly wage at the time of
the injury per week and not less than a minimum of $35 per week, out of
t h a t special fund provided for in subsection (1) and for t h a t period of time
beginning with the time t h a t the payments to be made by the employer or
its insurance carrier terminate and ending upon the termination of said
dependency.
(6) If there are wholly or partly dependent persons at the time of death
and the total amount of the awards paid by the employer or its insurance
carrier to said dependents, prior to the termination of dependency, including any remarriage settlement, does not exceed $15,600, the employer
or its insurance carrier shall pay the difference between the amount paid
and the sum of $15,600 into the special fund provided for in subsection (1).

Section 6.

Section amended.

Section 35-1-69, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957, as amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 49, Laws of
Utah 1963, as amended by Chapter 68, Laws of Utah 1965, as amended by
Chapter 86, Laws of Utah 1969, is amended to read:
35-1-69.

Second injury benefits.

(1) If any employee who has previously incurred a permanent incapacity by accidental injury, disease, or congenital causes, sustains an industrial injury for which compensation and medical care is provided by this
title that results in permanent incapacity which is substantially greater than
he would have incurred it he had not had the pre-existing incapacity, compensation and medical care, which medical care and other related items are
outlined in section 35-1-81, shall be awarded on the basis of the combined injuries, b u t the liability of the employer for such compensation and medical
care shall be for the industrial injury only and the remainder shall be paid
out of the special fund provided for in section 35-1-68 (1) hereinafter referred
to as the "special fund/'
A medical panel having the qualifications of the medical panel set forth in
section 35-2-56, shall review all medical aspects of the case and determine
first, the total permanent physical impairment resulting from all causes and
conditions including the industrial injury; second, the percentage of permanent physical impairment attributable to the industrial injury; and
third, the percentage of permanent physical impairment attributable to
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(2) Any data or information required of individuals applying for benefits
Lo determine whether benefits are not payable to them because of their
alien status shall be uniformly required from all applicants for benefits.
(3) In the case of an individual whose application for benefits would otherwise be approved, no determination that benefits to such individual are
not payable because of his alien status shall be made except upon a preponderance of the evidence.
Section 4, Effective date.
This act shall take effect on July 1, 1979.
Approved Man h °n P7H

U i A P I E K U8
S. B. No 111

(Passed March 8, 1979. In effect May 8, 1979)

WORKMEN'S

COMPENSATION

AN ACT AMENDING SECTION 35-1-59, UTAH CODE ANNOTATED 1953, SECTION
35-1-68, UTAH CODE ANNOTATED 1953, AS AMENDED BY CHAPTER 57,
LAWS OF UTAH 1955, AS AMENDED BY CHAPTER 62, LAWS OF UTAH 1957,
AS AMENDED BY CHAPTER 55, LAWS OF UTAH 1959, AS AMENDED BY
CHAPTER 71, LAWS OF UTAH 1961, AS AMENDED BY CHAPTER 49, LAWS OF
UTAH 1963, AS AMENDED BY CHAPTER 68, LAWS OF UTAH 1965, AS
AMENDED BY CHAPTER 65, LAWS OF UTAH 1967, AS AMENDED BY CHAPTER 86, LAWS OF UTAH 1969, AS AMENDED BY CHAPTER 76, LAWS OF
UTAH 1971, AS AMENDED BY CHAPTER 67, LAWS OF UTAH 1973, AS
AMENDED BY CHAPTER 101, LAWS OF UTAH 1975, AS AMENDED BY CHAPTERS 151 AND 156, LAWS OF UTAH 1977, SECTION 35-1-67, UTAH CODE
ANNOTATED 1953, AS AMENDED BY CHAPTER 57, LAWS OF UTAH 1955, AS
AMENDED BY CHAPTER 62, LAWS OF UTAH 1957, AS AMENDED BY CHAPTER 55, LAWS OF UTAH 1959, AS AMENDED BY CHAPTER 71, LAWS OF
UTAH 1961, AS AMENDED BY CHAPTER 49, LAWS OF UTAH 1963, AS
AMENDED BY CHAPTER 68, LAWS OF UTAH 1965, AS AMENDED BY CHAPTER 65, LAWS OF UTAH 1967, AS AMENDED BY CHAPTER 86, LAWS OF
UTAH 1969, AS AMENDED BY CHAPTER 76, LAWS OF UTAH 1971, AS
AMENDED BY CHAPTER 67, LAWS OF UTAH 1973, AS AMENDED BY CHAPTER 13, LAWS OF UTAH 1974, AS AMENDED BY CHAPTER 101, LAWS OF
UTAH 1975, AS AMENDED BY CHAPTERS 150, 151, AND 156, LAWS OF UTAH
1977, SECTION 35-1-71, UTAH CODE ANNOTATED 1953, AS AMENDED BY
CHAPTER 151, LAWS OF UTAH 1977, SECTION 35-1-74, UTAH CODE ANNOTATED 1953, AS AMENDED BY CHAPTER 57, LAWS OF UTAH 1955, AS
AMENDED BY CHAPTER 55, LAWS OF UTAH 1959, AS AMENDED BY CHAPTER 71, LAWS OF UTAH 1961, AS AMENDED BY CHAPTER 49, LAWS OF
UTAH 1963, AS AMENDED BY CHAPTER 68, LAWS OF UTAH 1965, AS
AMENDED BY CHAPTERS 151 AND 156, LAWS OF UTAH 1977, SECTION 35-177, UTAH CODE ANNOTATED 1953, AS AMENDED BY CHAPTER 57, LAWS OF
UTAH 1955, AS AMENDED BY CHAPTER 86, LAWS OF UTAH 1969, SECTION
35-1-82.52, UTAH CODE ANNOTATED 1953, AS ENACTED BY CHAPTER 67,
LAWS OF UTAH 1965, AS AMENDED BY CHAPTER 101, LAWS OF UTAH 1975,
SECTION 35-1-101, UTAH CODE ANNOTATED 1953, AS AMENDED BY CHAPTER 75, LAWS OF UTAH 1971, AND SECTION 35-2-56, AS AMENDED BY CHAPTER 59, LAWS OF UTAH 1955, AS AMENDED BY CHAPTER 63, LAWS OF
UTAH 1957, AS AMENDED BY CHAPTER 56 LAWS OF UTAH 1959, AS
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AMENDED BY CHAPTER 72, LAWS OF UTAH 1961, AS AMENDED BY CHAPTER 50, LAWS OF UTAH 1963, AS AxMENDED BY CHAPTER 70, LAWS OF
UTAH 1965, AS AxMENDED BY CHAPTER 67, LAWS OF UTAH 1967, AS
AMENDED BY CHAPTER 87, LAWS OF UTAH 1969, AS AMENDED BY CHAPTER 77, LAWS OF UTAH 1971, AS AMENDED BY CHAPTER 68, LAWS OF
UTAH 1973; RELATING TO WORKMEN'S COMPENSATION; ADJUSTING LIFETIME BENEFITS TO DEPENDENTS; ADJUSTING DEPENDENCY PRESUMPTIONS; PROVIDING FOR DEPENDENCY REVIEWS; PROVIDING AN
INCREASE IN THE MINIMUM BENEFITS FOR CERTAIN PERMANENTLY
AND TOTALLY DISABLED PERSONS FROM S75 PER WEEK TO $35 PER
WEEK; ASSIGNING RESPONSIBILITY FOR DEATH^BE&EEIT P^YMByT^
REQUIRINfTTHE COUNTY ATTORNEY TO ENFORCE ORDERS OF THE COMMISSION; ADJUSTING REFERRALS TO MEDICAL PANELS BY THE COMMISSIONS; PROVIDING THE COMMISSION WITH CONTEMPT POWERS; ESTABLISHING A SECOND INJURY FUND; AND CHANGING THE MANDATORY
COMPOSITION OF MEDICAL PANELS.

Be it enacted by the Legislature of the State of Utah:
Section 1. Section amended.
Section 35-1-59, Utah Code Annotated 1953, is amended to read:
35-1-59. Docketing awards in district court—Enforcement of judgment.
An abstract of any award may be filed in the office of the clerk of the
district court of any county in the state, and must be docketed in the
judgment docket of the district court thereof. The time of the receipt of the
abstract must be noted by him thereon and entered in the docket. When so
filed and docketed the award shall constitute a lien from the time of such
docketing upon the real property of the employer situated in the county, for
a period of eight years from the date of the award unless previously satisfied. Execution may be issued thereon within the same time and in the same
manner and with the same effect as if said award were a judgment of the
district court.
In cases where the employer was uninsured at the time of the injury, the
county attorney for the county in which the applicant or the employer resides, depending on the district in which the final award is docketed, shall
enforce the judgment when requested by the industrial commission. Where
the action to enforce a judgment is initiated by other counsel, reasonable
attorney's fees and court costs shall be allowed in addition to the award.
Section 2. Section amended.
Section 35-1-67, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957, as
amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 71,
Laws of Utah 1961, as amended by Chapter 49, Laws of Utah 1963, as
amended by Chapter 68, Laws of Utah 1965, as amended by Chapter 65,
Laws of-Utah 1967, as amended by Chapter 86, Laws of Utah 1969, as
amended by Chapter 76, Laws of Utah 1971, as amended by Chapter 67,
Laws of Utah 1973, as amended by Chapter 13, Laws of Utah 1974, as
amended by Chapter 101, Laws of Utah 1975, as amended by Chapters 150,
151, and 156, Laws of Utah 1977, is amended to read:
35-1-67. Permanent total disability—Amount of payments—Vocational
rehabilitation—Procedure and payments.
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The loss or permanent and complete loss of use of both hands or both
arms, or both feet or both legs, or both eyes, or of any two thereof, shall
constitute total and permanent disability, to be compensated according to
the provisions of this section and no tentative finding of permanent total disability shall be required in such instances; in all other cases, however, and
where there has been rehabilitation effected but where there is some loss of
bodily function, the award shall be based upon partial permanent disability.
In no case shall the employer or the insurance carrier be required to pay
compensation for any combination of disabilities of any kind as provided in
sections 35-1-65, 351-66 and this section, including loss of function, in excess
of 85% of the state average weekly wage at the time of the injury per week
for 312 weeks.
Section 3. Section amended.
Section 35-1-68, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957, as
amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 71,
Laws of Utah 1961, as amended by Chapter 49, Laws of Utah 1963, as
amended by Chapter 68, Laws of Utah 1965, as amended by Chapter 65,
Laws of Utah 1967, as amended by Chapter 86, Laws of Utah 1969, as
amended by Chapter 76, Laws of Utah 1971, as amended by Chapter 67,
Laws of Utah 1973, as amended by Chapter 101, Laws of Utah 1975, as
amended by Chapters 151 and 156, Laws of Utah 1977, is amended to read:
35-1-68. Second injury fund created—Purpose—Funding—Injury causing death—Filing claim within one year—Payment into fund when
no dependents—Payment to dependents—Presumptions of dependency—Payment to partially dependent persons—Effect of remarriage.
(1) There is created a second injury fund for the purpose of making payments in accordance with the provisions of chapters 1 and 2 of this title.
This fund shall succeed to all monies heretofore held in that fund designated
as the "special fund" or the ''combined injury fund" and whenever reference
is made elsewhere in this code to the "special fund" or the "combined injury
fund" that reference shall be deemed to be to the second injury fund. The
state treasurer shall be the custodian of the second injury fund and the commission shall direct its distribution. Reasonable administration assistance
may be paid from the proceeds of that fund. The attorney general shall
appoint a member of his staff to represent the second injury fund in all proceedings brought to enforce claims against it.
(2) In case injury causes death within the period of six years from the
date of the accident, the_employer or insurance carrier^shall pay the burial
expenses of the deceaseaas'provided in section #5-1-81, and further benefits
in the amounts and to the persons as follows:
[(••1) If there are no dependents, the employer and insurance carrier shaH
pay into tho state treasury the sum of $15,600. Any claim for compensation
must bo filed with tho commission within ono year from tho date of death of
•the deceased, and, if at tho end of one year from tho date of death of the
decoasod, no claim for compensation shall have boon filed with tho commis-
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sury by the employer or the insurance carrier. This payment shall be
reduced by the amount of any weekly compensation payments paid to or due
#10 deceased between the date of the accident and his death. Such payment
shall be hold in a special fund for the purposes provided in this title; the
state treasurer shall bo the custodian of such special fund, and the commission shall direct the distribution thereof.—If the commission has reasonably
determined that there are no dependents of the deceased, it may order the
employer or insurance carrier to pay into the state treasury the sum speci
lied in this subsection to be held in that special fund for a period of one year
from the death of the deceased.—Any claim filed within that year for which
an award is made by the commission shall be paid out of the sum deposited
by the employer or insurance carrier before any further claim ma)^ be
assorted against the employer or insurance carrier.]
(a) If the commission has made a determination that there are no dependents of the deceased, it may, prior to a lapse of one year from the date of
death of a deceased employee, issue a temporary order for the employer or
insurance carrier to pay into the second injury fund the sum of $18,720. The
$18,720 shall be reduced by the amount of any weekly compensation payments paid to or due the deceased between the date of the accident and
death. Should a dependency claim be filed subsequent to the issuance of
such an order and, thereafter, a determination of dependency is made by the
commission, the award shall first be paid out of the sum deposited for credit
to the second injury fund by the employer or insurance carrier before any
further claim may be asserted against the employer or insurance carrier. In
the event no dependency claim is filed within one year from the date of
death, the commission's temporary order shall become permanent and final.
If no temporary order has been issued and no claim for dependency has
been filed within one year from the date of death, the commission may issue
a permanent order at any time requiring the carrier or employer to pay
$18,720 into the second injury fund. Any claim for compensation by a
dependent must be filed with the commission within one year from the date
of death of the deceased.
(b) U) If there are wholly dependent persons at the time of the death,
the payment by the employer or insurance carrier shall be 66 2/3°/o of the
decedent's average weekly wage at_the time of the injury, but not more
than a maximum of 85% of the state average weekly wage at the time of
the injury per week and not less than a minimum of $45 per week plus $5
for a dependent spouse and $5 for each dependent minor child under the age
of eighteen years, up to a maximum of four such dependent minor children
not to exceed the average weekly wage of the employee at the time of the
injury, but not to exceed 85% of the state average weekly wage at the time
of the injury per week, to continue during dependency for the remainder of
the period between the date of the death and not to exceed six years or 312
weeks after the date of the injury.
(ii) The weekly payment to wholly dependent persons during dependency following the expiration of the first six-year period described in subsection (2)(b)(i) shall be an amount equal to the weekly benefits paid to those
wholly dependent persons during that initial six-year period, reduced by
50% of any weekly federal social security death benefits paid to those
wholly dependent persons.
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(iii) The issue of dependency shall be subject to review by the commission at the end of the initial six-year period and annually thereafter, if in
any such review it is determined that, under the facts and circumstances
existing at that time, the applicant is no longer a wholly dependent person^
the applicant may be considered a partly dependent or non-dependent
person and shall be paid such benefits as the commission may determine
pursuant to subsection (2)(c)(ii).
(iv) For purposes of any dependency determination, a surviving spouse
of a deceased employee shall be conclusively presumed to be wholly dependent for a six-year period from the date of death of the employee. This presumption shall not apply after the initial six-year period and, in determining
the then existing annual income of the surviving spouse, the commission
shall exclude 50% of any federal social security death benefits received by
that surviving spouse.
[(d)] jcj ji) If there are partly dependent persons at the time of the death,
the payment shall be 66 2/3% of the decedent's average weekly wages at
the time of the injury, but not more than a maximum of 85% of the state
average weekly wage at the time of the injury per week and not less than a
minimum of $45 per week, to continue during dependency for the remainder
of the period between the date of death and not to exceed six years or 312
weeks after the date of injury as the commission in each case may determine and shall not amount to more than a maximum of [$15,6QQ] $18,720.
The benefits provided for in this subsection shall be in keeping with the circumstances and conditions of dependency existing at the date of injury, and
any amount awarded by the commission under this subsection must be consistent with the general provisions of this title.
(ii) Benefits to persons determined to be partly dependent pursuant to
subsection (2)(b)(iii) shall be determined by the commission in keeping with
the circumstances and conditions of dependency existing at the time of the
dependency review and may be paid in a weekly amount not exceeding the
maximum weekly rate that partly dependent person would receive if wholly
dependent.
(iii) Payments under this section shall be paid to such persons during
their dependency by the employer or insurance carrier.
[{4)] jd) If there are wholly dependent persons and also partly dependent
persons at the time of death, the commission may apportion the benefits as
it deems just and equitable; provided, that the total benefits awarded to all
parties concerned shall not exceed the maximum provided for by law. [F-eJlowing tho period during which tho employer or its insurance carrier is
required to pay benefits under this act, thoro shall bo paid to such persons,
during the period of their dependency, out of the special fund provided for
in subsection (1), the same benefits as paid by tho employer or its insurance
carrier, as provided in subsection (2) and (3). Tho issue of dopondonoy shall
bo reviewed at the timo application is made for additional benefits from tho
special fund.]
[(&)—The commission shall order that there bo paid to such dependents,
as provided in subsections (2) and (3), benefits at tho rate of 66 2/3% of tho
deceased's average weekly wages at tho timo of tho injury, but not more
than a maximum of 85% of tho state avorago wookly wage at tho timo of
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£ho injury per week and not loss than a minimum of $45 per week, out of
that special fund provided for in subsection (1) and for that period of time
beginning with the time that the payments to bo made by the employer or
itG insurance carrier terminate and ending upon the tormination of said
dependency.]
[(g)] (e) If there are wholly or partly dependent persons at the time of
death and the total amount of the awards paid by the employer or its insurance carrier to said dependents, prior to the termination of dependency,
including any remarriage settlement, does not exceed [$15,600] $18,720, the
employer or its insurance carrier shall pay the difference between the
amount paid and the sum of [$15,600] $18,72Q'into the [special] second injury
fund provided for in subsection (1).
Section 4. Section amended.
Section 35-1-71, Utah Code Annotated 1953, as amended by Chapter 151,
Laws of Utah 1971, is amended to read:
35-1-71. Dependents—Presumptions—Determinations.
The following persons shall be presumed to be wholly dependent for support upon a deceased employee:
[(1) A husband or wife upon a spouse with whom that individual lives at
the time of the death.]
[(2)] (1) Children under the age of eighteen years or over such age, if
physically or mentally incapacitatedf-] and dependent upon the parent, with
whom they are living at the time of the death of such parent, or who is
legally bound for their support.
(2) For purposes of payments to be made under subsection (2)(b)(i) of section 35-1-68, a surviving husband or wife shall be presumed to be wholly
dependent upon a spouse with whom he or she lived at the time of the
employee's death.
In all other cases, the question of dependency, in whole or in part, shall
be determined in accordance with the facts in each particular case existing
at the time of the injury [resulting in the] or death of such employee, except
for purposes of dependency reviews pursuant to subsection (2)(b)(iii) of section 35-1-68. [but no] No person shall be considered as a dependent unless he
or she is a member of the family of the deceased employee, or bears [to him]
the relation of husband or wife, lineal descendant, ancestor, or brother or
sister. The word "child" as used in this title shall include a posthumous
child, and a child legally adopted prior to the injury. Half brothers and half
sisters shall be included in the words "brother or sister" as above used.
Section 5. Section amended.
Section 35-1-74, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 55, Laws of Utah 1959, as
amended by Chapter 71, Laws of Utah 1961, as amended by Chapter 49,
Laws of Utah 1963, as amended by Chapter 68, Laws of Utah 1965, as
amended by Chapters 151 and 156, Laws of Utah 1977, is amended to read:
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CLARIFYING THE INDUSTRIAL COMMISSION'S AUTHORITY TO CONTROL MEDICAL CARE OF INJURED EMPLOYEES;
AMENDING THE PREMIUM TAX IN SUPPORT OF THE SECOND INJURY FUND;
PROVIDING A N ALTERNATIVE METHOD
FOR EVALUATING MEDICAL ASPECTS OF
ACCIDENTS; AMENDING STATUTES OF
LIMITATIONS; MAKING TECHNICAL CORRECTIONS; A N D PROVIDING AN EFFECTIVE DATE.

(g) Nephi, J u a b County;
(h) Fillmore, Millard County;
(i) Beaver, Beaver County;
(j) Manti, Sanpete County;
(k) Junction, Piute County;
(1) Loa, Wayne County;
(m) Panguitch, Garfield County;
(n) Kanab, Kane County;

THIS ACT AFFECTS SECTIONS OF UTAH CODE
ANNOTATED 1953 AS FOLLOWS:

(o) Castle Dale, Emery County; and
(p) Monticello, San J u a n County.

AMENDS:
3 5 - 1 - 4 5 , AS LAST AMENDED BY CHAPTER 75,
LAWS OF UTAH 1984
35-1-65.1, AS ENACTED BY CHAPTER 287,
LAWS OF UTAH 1981
3 5 - 1 - 6 6 , AS LAST AMENDED BY CHAPTER 357,
LAWS OF UTAH 1983
3 5 - 1 - 6 8 , AS LAST AMENDED BY CHAPTER 126,
LAWS OF UTAH 1987
3 5 - 1 - 7 7 , AS LAST AMENDED BY CHAPTER 4 1 ,
LAWS OF UTAH 1982
3 5 - 1 - 7 8 , AS LAST AMENDED BY CHAPTER 287,
LAWS OF UTAH 1981
3 5 - 1 - 9 9 , AS LAST AMENDED BY CHAPTER 211,
LAWS OF UTAH 1986
3 5 - 2 - 5 6 , AS LAST AMENDED BY CHAPTER 161,
LAWS OF UTAH 1987
5 9 - 9 - 1 0 1 , AS LAST AMENDED BY CHAPTER 12,
LAWS OF UTAH 1987, FIRST SPECIAL SESSION

[(b)] (3) Existing courtrooms and auxiliary space
in secondary locations shall be made available to the
circuit court by counties on a shared basis with the
district court and juvenile court.
S e c t i o n 8. S e c t i o n s Repealed.
Section 7 8 - 3 - 1 , Utah Code Annotated 1953, as
last amended by Chapter 2 1 , Laws of Utah 1982,
Section 7 8 - 3 - 2 , Utah Code Annotated 1953,.as last
amended by Chapter 21, Laws of Utah 1982, Section
7 8 - 3 a - 4 , Utah Code Annotated 1953, as last
amended by Chapter 11, Laws of Utah 1986, Second
Special Session, Section 7 8 - 3 a - 5 , Utah Code Annotated 1953, as last amended by Chapter 47, Laws of
U t a h 1986, and Section 78-4-10, Utah Code Annotated 1953, as last amended by Chapter 47, Laws of
U t a h 1986, are repealed.

REPEALS A N D REENACTS:
3 5 - 1 - 6 7 , AS LAST AMENDED BY CHAPTER 160,
LAWS OF UTAH 1985
3 5 - 1 - 6 9 , AS LAST AMENDED BY CHAPTER 79,
LAWS OF UTAH 1984
CHAPTER 116
H.B.No.218
Passed February 24,1988
Approved March 14,1988
Effective July 1,1988

REPEALS:
35-1-100, AS LAST AMENDED BY CHAPTER
287, LAWS OF UTAH 1981
Be it enacted by the Legislature of the state of Utah:
S e c t i o n 1. S e c t i o n A m e n d e d .

SECOND INJURY F U N D ELIGIBILITY
AMENDMENTS

Section 3 5 - 1 - 4 5 , Utah Code Annotated 1953, as
last amended by Chapter 75, Laws of Utah 1984, is
amended to read:

By Franklin W. Knowltoh
A N ACT RELATING TO WORKERS' COMPENSATION; CHANGING THE NAME OF THE
SECOND INJURY FUND; CLARIFYING
THAT PERMANENT PARTIAL DISABILITY
COMPENSATION ENTITLEMENTS ARE
B A S E D ON PHYSICAL
IMPAIRMENT
CAUSED BY A N INDUSTRIAL ACCIDENT^
ESTABLISHING A STATUTE OF LIMITATIONS ON PERMANENT TOTAL DISABILITY CLAIMS A N D PROVIDING AN OFFSET
B A S E D ON CERTAIN OTHER INCOME;
MODIFYING PROVISIONS REGARDING
AWARDS FROM THE SECOND INJURY
F U N D ; MODIFYING PROVISIONS REGARDING THE CONTINUING JURISDICTION OF T H E COMMISSION AS IT RELATES TO STATUTES OF LIMITATION;

3 5 - 1 - 4 5 . C o m p e n s a t i o n for industrial accid e n t s t o b e paid.
[Every] Each employee mentioned in Section
3 5 - 1 - 4 3 who is injured[J and the dependents of
[every] each such employee who is killed, by accident arising out of [er] and in the course of his employment, wherever such injury occurred, if the accident was not purposely self-inflicted, shall be paid
compensation for loss sustained on account of the
injury or death, and such amount for medical,
nurse, and hospital services and medicines, and, in
case of death, such amount of funeral expenses, as
provided in this chapter. The responsibility for compensation and payment of medical, nursing, and
hospital services and medicines, and funeral expenses provided under this chapter shall be on the
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4ed] hearing under
Section 35-1-99 may receive a permanent partial
disability award from the commission.

S e c t i o n 2. S e c t i o n A m e n d e d .
Section 3 5 - 1 - 6 5 . 1 , U t a h Code Annotated 1953,
as enacted by Chapter 287, Laws of U t a h 1981, is
amended to read:

[In no case shall the weekly] Weekly payments
may not in any case continue after the disability
ends, or the death of the injured person.

35-1-65.1. Temporary p a r t i a l d i s a b i l i t y —
A m o u n t of p a y m e n t s .

In the case of the following injuries the compensation shall be 66-2/3% of t h a t employee's average
weekly wages a t the time of the injury, but not more
than a maximum of 66-2/3% of the state average
weekly wage at the time of the injury per week and
not less than a minimum of $45 per week plus $5 for
a dependent spouse and $5 for each dependent child
under the age of 18 years, up to a maximum of four
such dependent children, but not to exceed 66-2/3%
of the state average weekly wage at the time of the
injury per week, to be paid weekly for the number of
weeks stated against such injuries respectively, and
shall be in addition to the compensation provided for
temporary total disability and temporary partial
disability, to wit:

[Where] (1) If the injury causes temporary partial
disability for work, the employee shall receive[7during such disability for not to exceed 312 weeks over a
period of not to exceed eight years from the date of
the injury,] weekly compensation equal to:
(a) 66-2/3% of the difference between [that] the
employee's average weekly wages before the accident and the weekly wages [that] the employee is
able to earn [thereafter] after the accident, but not
more than [a maximum of] 100% of the state average weekly wage a t the time of injury [per week and
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For the loss of::
Number of Weeks
(A) Upper extremity
(l)Arm
(a) Arm and shoulder
(forequarter amputation)
218
(b) Arm at shoulder joint,
or above deltoid insertion
187
(c) Arm between deltoid insertion and
elbow joint, at elbow joint, or below
elbow joint proximal to insertion of
biceps tendon
178
(d) Forearm below elbow joint
distal to insertion of
biceps tendon
168
(2) Hand
(a) At wrist or midcarpal or
midmetacarpal amputation . . . . 168
(b) All fingers except thumb at
metacarpophalangeal joints . . . 101
(3) Thumb
(a) At metacarpophalangeal joint
or with resection of
carpometacarpal bone
67
(b) At interphalangeal joint
50
(4) Index finger
(a) At metacarpophalangeal joint
or with resection of
metacarpal bone
42
(b) At proximal
interphalangeal joint
34
(c) At distal interphalangeal joint . . 18
(5) Middle finger
(a) At metacarpophalangeal joint
or with resection of
metacarpal bone
34
(b) At proximal interphalangeal
joint
27
(c) At distal interphalangeal joint . . . 15
(6) Ring finger
(a) At metacarpophalangeal
joint or with resection
of metacarpal bone
17
(b) At proximal
interphalangeal joint
13

(b) $5 for a dependent spouse and $5 for each dependent child under t h e age of 18 years, up to a
maximum of four such dependent children, but only
up to a total weekly compensation t h a t does not [to]
exceed 100% of the state average weekly wage at the
time of injury [per week].
(2) The commission may m a k e an award for temporary partial disability for work at any time prior
to eight years after the date of the injury to an employee:
(a) whose physical condition resulting from
[sueh] the injury is not finally healed and fixed eight
years after the date of injury; and
(b) who files an application for [such purpose
prior to the expiration of such eight year period]
hearing under Section 3 5 - 1 - 9 9 .
[In no case shall the weekly payments continue
after the disability ends or the death of the injured
employee.]
(3) The duration of weekly payments may not exceed 312 weeks nor continue more t h a n eight years
after the date of the injury. Payments shall terminate when the disability ends or the injured employee dies.
S e c t i o n 3. S e c t i o n A m e n d e d .
Section 3 5 - 1 - 6 6 , U t a h Code Annotated 1953, as
last amended by Chapter 357, Laws of Utah 1983, is
amended to read:
35-1-66. P e r m a n e n t p a r t i a l d i s a b i l i t y —
Scale of p a y m e n t s .
[The commission may make a permanent partial
disability award at any time prior to eight years after the date of injury to an employee whose physical
condition resulting from such injury is not finally
healed and fixed eight years after t h e date of injury]
An employee who sustained a permanent impairment as a result of an industrial accident and who
files an application for [such purpose prior to the ex-
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tion at the applicable permanent total disability
compensation rate, the Employers' Reinsurance
Fund shall pay all remaining permanent total disability compensation. Employers1 Reinsurance
Fund payments shall commence immediately after
the employer or its insurance carrier has satisfied
its liability under Subsection (3) or Section 3 5 - 1 - 6 9 .
Notwithstanding the minimum rate established in
Subsection (2), the compensation payable by the
Employers' Reinsurance Fund shall be reduced, to
the extent allowable by law, by the dollar amount of
50% of the Social Security retirement benefits received by the employee during the same period.

S e c t i o n 4. S e c t i o n R e p e a l e d a n d R e e n a c t e d .
Section 3 5 - 1 - 6 7 , Utah Code Annotated 1953, as
last amended by Chapter 160, Laws of Utah 1985, is
repealed and reenacted to read:
35-1-67. P e r m a n e n t total disability —
Amount of p a y m e n t s .
(1) In cases of permanent total disability caused
by an industrial accident, the employee shall receive compensation as outlined in this section. Permanent total disability for purposes of this chapter
requires a finding by the commission of total disability, as measured by the substance of the sequential
decision-making process of the Social Security Administration under Title 20 of the Code of Federal
Regulations as revised. The commission shall adopt
rules that conform to the substance of the sequential decision-making process of the Social Security
Administration under 20 C.F.R. Subsections
404.1520 (b), (c), (d), (e), and (0 (1) and (2), as revised.

(5) A finding by the commission of permanent total disability shall in all cases be tentative and not
final until all of the following proceedings have occurred:
(a) Upon tentatively determining t h a t an employee is permanently and totally disabled, the commission shall, unless otherwise agreed by the parties, refer the employee to the vocational rehabilitation agency under the State Board of Education for
rehabilitation training. The commission shall order
t h a t an amount be paid out of the Employers' Reinsurance Fund provided for by Subsection 35-1—68
(1), for use in the rehabilitation and training of the
employee.

(2) For permanent total disability compensation
during the initial 312-week entitlement, compensation shall be 66-2/3% of the employee's average
weekly wage at the time of the injury, limited as follows:

(b) If the vocational rehabilitation agency under
the State Board of Education certifies to the commission in writing that the employee has fully cooperated with that agency in its efforts to rehabilitate
the employee, and in the opinion of the agency, the
employee is not able to be rehabilitated, the commission shall, after notice to the parties, hold a hearing
to consider the agency's opinion as well as other evidence regarding rehabilitation. The parties may
waive the right to a hearing. If a preponderance of
the evidence shows that successful rehabilitation is
not possible, the commission shall order t h a t the
employee be paid weekly permanent total disability
compensation benefits. The period of benefits commences on the date the employee became permanently totally disabled, as determined by the commission based on the facts and evidence, and ends
with the death of the employee or when the employee is capable of returning to regular, steady
work. In any case where an employee has been rehabilitated or the employee's rehabilitation is possible, but where the employee has some loss of bodily
function, the award shall be for permanent partial
disability. An employee is not entitled to compensation, unless the employee fully cooperates with any
rehabilitation effort under this section.

(a) Compensation per week may not be more than
85% of the state average weekly wage at the time of
the injury.
(b) Compensation per week may not be less than
the sum of $45 per week, plus $5 for a dependent
spouse, plus $5 for each dependent child under the
age of 18 years, up to a maximum of four such dependent minor children, but not exceeding the
maximum established in Subsection (a) nor exceeding the average weekly wage of the employee at the
time of the injury.
(c) After the initial 312 weeks, the minimum
weekly compensation rate under Subsection (b)
shall be 36% of the current state average weekly
wage, rounded to the nearest dollar.
(3) The employer or its insurance carrier is liable
for the initial 312 weeks of permanent total disability compensation except as outlined in Section
35-1-69. The employer or its insurance carrier may
not be required to pay compensation for any combination of disabilities of any kind, as provided in this
section and Sections 3 5 - 1 - 6 5 , 35-1-65.1, and
35-1-66, in excess of the amount of compensation
payable over 312 weeks at the applicable permanent total disability compensation rate under Subsection (2). Any overpayment of this compensation
shall be reimbursed to the employer or its insurance
carrier by the Employers' Reinsurance Fund and
shall be paid out of the Employers' Reinsurance
Fund's liability to the employee.

(6) The loss or permanent and complete loss of the
use of both hands, both arms, both feet, both legs,
both eyes, or any combination of two such body
members, constitutes total and permanent disability, to be compensated according to this section. No
tentative finding of permanent total disability is required in any such instance.
S e c t i o n 5. S e c t i o n A m e n d e d .

(4) After an employee has received compensation
from his employer, its insurance carrier, or the Employers' Reinsurance Fund for any combination of
disabilities amounting to 312 weeks of compensa-

Section 3 5 - 1 - 6 8 , Utah Code Annotated 1953, as
last amended by Chapter 126, Laws of Utah 1987, is
amended to read:
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3 5 - 1 - 6 8 . Employers* R e i n s u r a n c e F u n d —
Injury c a u s i n g d e a t h — B u r i a l e x p e n s e s —
P a y m e n t s to d e p e n d e n t s .

fits as the commission may determine under Subsection (2) (b) (ii).
(iv) For purposes of any dependency determination, a surviving spouse of a deceased employee
shall be conclusively presumed to be wholly dependent for a six-year period from the date of death of the
employee. This presumption shall not apply after
the initial six-year period and, in determining the
then existing a n n u a l income of the surviving
spouse, the commission shall exclude 50% of any
federal Social Security death benefits received by
t h a t surviving spouse.

(1) There is created [a Second Injury Fund] an
Employers' Reinsurance Fund for the purpose of
making payments in accordance with Chapters 1
and 2/Title_35. This fund shall succeed to all monies
[heretofore] previously held in [that fund designated as] the "Special Fund," [or] the "Combined Injury Fund," [and whenever reference is made else
where in] or the "Second Injury Fund." Whenever
this code refers to the "Special Fund," [or] the "Combined Injury Fund," or the "Second Injury Fund"
t h a t reference [shall be deemed] is considered to be
[to] the [Second Injury Fund] Employers' Reinsurance Fund. The state treasurer shall be the custodian of the [Second Injury Fund] Employers' Reinsurance Fund, and the commission shall direct its
distribution. Reasonable administration assistance
may be paid from the proceeds of [that] the fund.
The attorney general shall appoint a member of his
staff to represent the [Second Injury Fund] Employers' Reinsurance Fund in all proceedings brought to
enforce claims against it.

(b) (i) If there are partly dependent persons at the
time of the death, the payment shall be 66-2/3% of
the decedent's average weekly [wages] wage at the
time of the injury, but not more than a maximum of
85% of the state average weekly wage at the time of
the injury per week and not less than a minimum of
$45 per weekty-to]. Compensation shall continue
during dependency for the remainder of the period
between the date of death and [not to exceed] the expiration of six years or 312 weeks after the date of
injury as the commission in each case may determine [and shall]. Compensation may not amount to
more t h a n a maximum of $30,000. The benefits provided for in this subsection shall be in keeping with
the circumstances and conditions of dependency existing at the date of injury, and any amount awarded
by the commission under this subsection [must]
shall be consistent with the general provisions of
this title.

(2) If injury causes death within [the] a period of
six years from the date of the accident, the employer
or insurance carrier shall pay the burial expenses of
the deceased as provided in Section 3 5 - 1 - 8 1 , and
further benefits in the amounts and to the persons
as follows:
(a) (i) If there are wholly dependent persons at
the time of the death, the payment by the employer
or its insurance carrier shall be 66-2/3% of the decedent's average weekly wage at the time of the injury,
but not more than a maximum of 85% of the state average weekly wage at the time of the injury per week
and not less than a minimum of $45 per week, plus
$5 for a dependent spouse [and], plus $5 for each dependent minor child under the age of 18 years, up to
a maximum of four such dependent minor children,
but not [to exceed] exceeding the average weekly
wage of the employee at the time of the injury, [but]
and not [to exceed] exceeding 85% of the state average weekly wage a t the time of the injury per week[ 7
to]. Compensation shall continue during dependency for the remainder of the period between the
date of the death and [not to exceed] the expiration
of six years or 312 weeks after the date of the injury.

(ii) Benefits to persons determined to be partly
dependent under Subsection (2) (a) (iii) shall be determined by the commission in keeping with the circumstances and conditions of dependency existing
at the time of the dependency review and may be
paid in a weekly amount not exceeding the maximum weekly r a t e t h a t partly dependent person
would receive if wholly dependent.
(iii) Payments under this section shall be paid to
such persons during their dependency by the employer or its insurance carrier.
(c) If there are wholly dependent persons and also
partly dependent persons at the time of death, the
commission may apportion the benefits as it
[deems] considers j u s t and equitable; provided, that
the total benefits awarded to all parties concerned
[shall] do not exceed the maximum provided for by
law.

(ii) The weekly payment to wholly dependent persons during dependency following the expiration of
the first six-year period described in Subsection (2)
(a) (i) shall be an amount equal to the weekly benefits paid to those wholly dependent persons during
t h a t initial six-year period, reduced by 50% of any
weekly federal Social Security death benefits paid
to those wholly dependent persons.

(d) If there are wholly or partly dependent persons at the time of death and the total amount of the
awards paid by the employer or its insurance carrier
to said dependents, prior to the termination of dependency, including any remarriage settlement,
does not exceed $30,000, the employer or its insurance carrier shall pay the difference between the
amount paid and $30,000 into the [Second Injury
Fund] Employers' Reinsurance Fund provided for
in Subsection (1).

(iii) The issue of dependency shall be subject to
review by the commission at the end of the initial
six-year period and annually thereafter. If in any
such review it is determined that, under the facts
and circumstances existing at t h a t time, the applicant is no longer a wholly dependent person, the applicant may be considered a partly dependent or
nondependent person and shall be paid such bene-

S e c t i o n 6. S e c t i o n R e p e a l e d and Reenacted.
Section 3 5 - 1 - 6 9 , U t a h Code Annotated 1953, as
last amended by Chapter 79, Laws of Utah 1984, is
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S e c t i o n 7. Section Amended.

repealed and reenacted to read:
3 5 - 1 - 6 9 . P a y m e n t s from E m p l o y e r s —
Reinsurance Fund.

Section 35-1-77, Utah Code Annotated 1953, as
last amended by Chapter 41, Laws of Utah 1982, is
amended to read:

(1) If an employee, who has at least a 10% whole
person permanent impairment from any cause or
origin, subsequently incurs an additional impairment by an accident arising out of and in the course
of the employee's employment, and if the additional
impairment results in permanent total disability,
the employer or its insurance carrier and the Employers' Reinsurance Fund are liable for the payment of benefits as follows:

35-1-77. Medical panel — Medical d i r e c t o r
or medical consultants — D i s c r e t i o n a r y
authority of c o m m i s s i o n to refer c a s e —
F i n d i n g s and reports — Objections to report — Hearing — E x p e n s e s .
(l)(a) Upon the filing of a claim for compensation
for injury by accident, or for death, arising out of or
in the course of employment, and [where] if the employer or its insurance carrier denies liability, the
commission may refer the medical aspects of the
case to a medical panel appointed by the commission [and having]. The panel shall have the qualifications generally applicable to the medical panel
[set forth in] under Section 35-2-56.

(2) The employer or its insurance carrier is liable
for the first $20,000 of medical benefits and the initial three years of permanent total disability compensation as provided in this title.
(3) Reasonable medical benefits in excess of the
first $20,000 shall be paid in the first instance by the
employer or its insurance carrier. Then, as provided
in Subsection (6), the Employers' Reinsurance Fund
shall reimburse the employer or its insurance carrier for 50% of those expenses.

(b) As an alternative method of obtaining an impartial medical evaluation of the medical aspects of
a controverted case, the commission in its sole discretion may employ a medical director or medical
consultants on a full-time or part-time basis for the
purpose of evaluating the medical evidence and advising the commission with respect to its ultimate
fact-finding responsibility. If all parties agree to the
use of a medical director or medical consultants,
they shall be allowed to function in the same manner and under the same procedures as required of a
medical panel.

(4) After the initial three—year period under Subsection (1), permanent total disability compensation payable to an employee under this title becomes
the liability of and shall be paid by the Employers'
Reinsurance Fund.
(5) If it is determined t h a t the employee is permanently and totally disabled, the employer or its insurance carrier shall be given credit for all prior
payments of temporary total, temporary partial,
and permanent partial disability compensation
made as a result of the industrial accident. Any
overpayment by the employer or its insurance carrier shall be reimbursed by the Employers' Reinsurance Fund under Subsection (6).

(2) (a) The medical panel, medical director, or
medical consultants shall [then] make such study,
take such X-rays, and perform such tests, including
post-mortem examinations [where] if authorized
by the commission, as it may determine [and thereafter] to be necessary or desirable.
(b) The medical panel, medical director, or medical consultants shall make a report in writing to the
commission in a form prescribed by the commission,
and also make such additional findings as the commission may require.

(6) Upon receipt of a duly verified petition, the
Employers' Reinsurance Fund shall reimburse the
employer or its insurance carrier for the Employers'
Reinsurance Fund's share of medical benefits and
compensation paid to or on behalf of an employee. A
request for Employers' Reinsurance Fund reimbursements shall be accompanied by satisfactory
evidence of payment of the medical or disability
compensation for which the reimbursement is requested. Each request is subject to review as to reasonableness by the commission. The commission
may determine the manner of reimbursement.

(c) The commission shall promptly distribute full
copies of the report [of the panel] to the applicant,
the employer, and [the] its insurance carrier by registered mail with return receipt requested. Within
[fifteen] 15 days after [such] the report is deposited
in the United States post office, the applicant, the
employer, or [the] its insurance carrier may file with
the commission written objections [in writing
thereto] to the report. If no written objections are
[so] filed within [such] that period, the report [shall
be deemed] is considered admitted in evidence [and
the].

(7) If, at the time an employee is determined to be
permanently and totally disabled, the employee has
other actionable workers' compensation claims, the
employer or insurance carrier t h a t is liable for the
last industrial accident resulting in permanent total disability shall be liable for the benefits payable
by the employer as provided in this section. The employee's entitlement to benefits for prior actionable
claims shall then be determined separately on the
facts of those claims. Any previous permanent partial disability arising out of those claims shall then
be considered to be impairments t h a t give rise to
Employers' Reinsurance Fund liability under this
section.

(d) The commission may base its finding and decision on the report of the panel, medical director, or
medical consultants, but [shall] is not [be] bound by
[such] the report if [there is] other substantial conflicting evidence in the case [which] supports a contrary finding [by the commission].
(e) If objections to [sueh] the report are filed, the
commission may set the case for hearing to determine the facts and issues involved[,andatsuch]. At
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Legislative Excerpt
February 16, 1979
Senate Bill 111
Senators Cornaby and Bunnell
President:

....Second reading calendar, Senate Bill 111.

Clerk:

Senate Bill number 111, Workman's Compensation by Senator Cornaby. The
report reads Mr. President the [inaudible] Committee on Business, Labor and
Economic Development which was referred Senate Bill 111, Workman's
Compensation by Senator Cornaby, has carefully considered the bill and reports
the same out favorably. Respectfully Senator Arnold Christensen, Committee
Chairman.

President:

Senator Asay

Asay:

I move that we adopt the committee report

President:

You've heard the motion that we adopt the committee report. Discussion. All in
favor of the motion say aye.

Group:

Aye

President:

Those opposed, no. The motion carries. The committee report is adopted. The
bill is before us. Senator Cornaby.

Cornaby:

Senate Bill 111 comes to us from the State Industrial Commission and is entitled
Workman's Compensation. The purpose of the bill is to correct an inequity which
has arisen in the so called second injury fund. Now this is the fund that pays
benefits to spouses and dependents of covered workers who were killed in
employment. At the present time the fund has become actuarially unsound and is
getting further into an unsound position. The purpose of this bill is to correct that
situation by transferring the, by shifting the burden from the second injury fund.
The Industrial Commission has worked on this bill for the past year and have
finally worked out this solution to the problem. The bill is essential from this
standpoint that if this is not done we will find our second injury fund in a
bankruptcy situation. I think Senator Bunnell had a comment.

President:

Senator Bunnell. Is it a short comment?

Bunnell:

Well, I can make it as short as you like. I think this is a good bill, if you want to
pass it. There's some history behind this bill, I won't tell you all of it, but some
years back, Senator Wadingham is gone, he was involved in this, the second
injury fund, as I remember it, Steve Hadley over there can get me out of trouble if
I don't explain it right, if a husband is killed then the, the spouse I beg your

pardon, is killed, then the state insurance fund, the surviving, I'll say widow, in
this case, is paid compensation according to how much the husband made for six
years. And that the cost of that is born by the employer. Now we cannot deny
now, what we call the second injury fund in which we funded mostly through
taxes on insurance policies and perhaps some other things that after the six year
period if the wife is still dependent and if the children haven't reached maturity
then the second injury fund took over and paid it from then on, there are also
some other disabled people paid out of this but for the purposes of this bill, as I
understand it we're only talking about surviving spouses. Back, when was this
Steve, '65, 73 that's right we amended this bill and increased the benefits and at
that time Lynn Richards who was the, kind of the godfather of the state insurance
fund advised us that when they went on the second injury fund we should reduce
their payments by the amount of their social security. Well we were kind of
bleeding heart fellows and we wanted to take care of the widows so we refused to
accept Lynn's recommendation and said that she was entitled to both the
compensation and a full social security. Lynn pointed out that this might be more
than she would have been entitled to if the husband was alive and he begged us
not to do that and he said someday you'd break the fund and that's exactly what's
happened. We've paid this out now for these six years and now the funds depleted
to the point we have to do something about it. As I understand this bill, first it
takes the spouse, the beneficiary out of the second injury fund and requires that
the employer or the insurance company who had the original insurance will have
to continue to pay those benefits and also the amount she receives from social
security will be reduced from the payment so that she will get what she's entitled
to but no more. That's roughly the purpose of this, and if we don't do that there
isn't going to be any money in the second injury fund to pay anyone so I would
urge the support of this bill.
President:

Further discussion on senate bill 111

?????:

Call for the question, Mr. President

President:

The question has been called for on the second reading of senate bill 111. The
questions is shall it be read a third time. Roll call vote.
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